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Jim Lamb To

<Lamb@somlerreiff .com> cc
01/14/2011 03:40 PM bee
Subject MUR 8411 - Response by CSS Action Fund, Inc. and
Citizens for Strength and Security

Kerxry -

Attached please find the responses for CSS Action Fund, Inc. and Citizens for
Strength and Security in MUR 6411. Wwill you please send me a
receipt-confirmation when ycu have a minute.

Thank you,

~N
Jim E é‘
G
= Om
Q = s
[~
Jim Lamb ~ & 25
Sandler, Reiff & Young, P.C. > ome
300 M Street, S.E., Suite 1102 = Smr
washington, D.C. 20003 w =5
202.479.1111 work u" F=3
w =

202.390.3545 cell

Thia message is intended only for the use of the individual or entity to which
it is addressed and may contain information that is privileged, confidential

and exempt from disclosure. If the reader of this message is not the intended
recipient or any employee or agent responsible for delivering the message to

the interded recipient, you are notified that any dissemination, distribution,
or copying of this communication is strictly prohibited. If you received this
communication in error, please notify me immediately by email. Thank you far

your cooperation.

IRS Circular 230 Disclosure: To ensure .compliance with requirements imposed by
the IRS, we inform you that any U.S. federal tax advice contained in this
communiecatien (including any abtachment®s) is not intended or writteh to be
used, and cannot be used, for the purpose of (1) avoiding penalties under the
Internal Revenue Code or (2) promoting, marketing, or recommending to another
party any transaction or matter addressed in this communication.

MUR 6411 - CSS Action Fund PDF  MUR £411 - Cizens for Strength and Secuity. PDF




SANDLER, REIFF & YOUNG, P.C.

January 14, 2011
- =
-
Jeff S. Jordan, Esq. =z
Office of the General Counsel 9‘ =
Federal Election Commission —~
999 E. Street, NW > =
Washington, DT 20463 (¥
" Re: MUR 6411 4
A Respondent CSS Action Fund,.Inc.
g Dear Mr. Jordan:
o .
~N 1 am respoading on behalf of CSS Action Fund, Inc. ("CSS Action Fund™), a non-profit
i social welfare corporation operating under Sectipnr 501(c)(4) of the Intemal Revenue Code, to a
o frivolous complaint filed by Cleta Mifohell and Colin Hanna.
H
. Ms. Mitchell and Mr. Hanna ineorrectly allege that when CSS Action Fund ran &
television advertisement on September 30, 2010 that ¢learly identified U. S. Senator-Patty
Murray shortly after some members of the U.S. House of Representatives complained publicly
about the amount of third-perty spending for Democratic House candidates that the Sermtor
Murray advertiserment was coordinatdd with the Mouse Meusbers. They ace wrong on the facts
= \ and the law.

CSS Action Fund exerciger their Constitytiotml right tn speak ou issues af importance in
clase proximity to#n election and did so without coordinating with any candidate, campaign
committee, or party committee in full compliance with the requirements set forth in the Federal

Election Carpaign Act of 1971, as amended (2 U.S.C. §431 ef eg.) (the "Act"), and Federal
Election Commission ("FEC") regulations.

We reyprectfully request that the Conrmission find "no reasun o believe” there was a
violation und ¢lose this matter with respect to CSS Action Fund for the reneons siited befow.

1. Factual Background

CSS Action Fund was drganized for the purpose of promoting public policics that wili
suppart job creation ix the Unjted States. On Septettiber 30, 2010, CSS Actioh Fund:rin a
television advertisement that met‘the Act's definition of an efectioneering cammunicstion. ¢SS
Action Fund filed FEC Form 9 for the communication titled "Strengthen” and repiorted that the

name of the Fedéral candidate clearly identified in the communicafion was U.S. Senator Patty
Murray (the "Senator Murray Ad™).
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CSS Action Fund made three other electioneering communications in 2010 that were
reported to the Commiission: (1) an Ootcber 7 communioativn that vamed U.S. Ssumoor Micher!
Bennst, (2) an October 14 pamsnunieatinm. that gained U.S. Senate garslidaie Jus Manchin, et
(3) anOatober 14 comummication that namsd Congrimsmian Scott Musphy.!

Material decisions related to the Senator Mutray Ad and CS$ Action Fund's three other
electioneering communications in 2010 were mdde indepéndéritly — not it cooperation,
consultation or concert with, or at the request or suggestion of any candidate, candidate's
authorized committee, political party committee, or any agents acting on behalf of any candidate,
cardidate committee, or a party committee.? Nome of CSS Action Fund's cormmunications were
made in response to sitfzmeias made by dny person In e 2oll Call or Politico Storiey relied
upen as "evideme" of aoartiination by Ms, Mitshcll and . Hanna.?

2. Legal Anslysia

The primary issue in this matter is whether CSS Action Fund's September 30, 2010
electioneering communication were coordinated with, and thus resulted! in an-excéssive
contribution to, a Federal candidate.* Under the Act, a payment for a communication that is
made by any person "in coopération, consultation, or concert, with or-at the request or supgestion
of" a candidate or his or her agent constitutes an in-kind contribution to thet candidice.’

Ms. Miiccheli surti Mr. Hamert's coxnplelss allegus mat in; Sroptember 30, 2010 Senntor
Murray Axi wizs misdis im seanonte @) stebiarits ioose by Howey Munibers by ti: icall Codl setl
Politico Stories.

The Commission's regulations provide a three-prong test to. determine whether a
comnmunication is coordinated: (1) payment for communication must be t#de by & petson other
than a candidate committee, (2) the communication must meet the “content” standard, and (3) the
parties must engage in activity that meets the "conduct” prong.® All three prongs of the test must
be satisfied for'a coordinated communication to ocour.”

The puiyment prong-anil the content promys of thie et were satisfied but {is.condact
proary wers not. The paytait prong of i test was datinfiad sty the commitaisations wera
paid fur by a person, CSR Aciiea Fiind, otinn than's Fadwsi candidate, the candidate's authorized

! Sée CSS Action Funit's Form 9s it hitpy/query.nictitas, com/egi-bioocis
2Sig Vin Ess Dec). %t 7
3 Ses Vap Ess Decl. at4. Thié twp articles reliod upon by Ms. Mitche]l:and'Nir. Hanng are Anna Palmer, Demacrats
Angry that Liberal Groups Aren't Helping. Roll Call.(Sep. 17, 2010) anif Jonhttian Miller, Dems Lag Badly in
Outside Spending, Politico (Sep. 22, 2010). (the "Rall Cajl and Poliriep Staries™)

2 U.S.C. §441a(a)(DBYD; 11 C.F.K. §108.2K®)(1)

32US.C. §441a(a)(7XBX®: 11 C.F.R. §109.21(b)(1)

$11 CER. §109.2Kw)

T11 CFR §109.21(s)
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committee, or political party cominittee, or einy agent of the foregoing.* The "content" prong of
the wst was also satisfied beasuse CSS Action Fund's Senmur Murrsy Ad and thiree otlser
Octobur aiivesiissannsrin srire elestiamering commnnscations.”

The conduct prong, however, was not mét. The conduct prong requires that the parties
engage in at least one of six conduct standards. ' In this matter, the dlleged improper condusét is
that CSS Action Fund made communications at the request or suggestion of a candidate, his or
her authorized cammittee, a political party or any agent of any of the foregoing."’

Ms. Mitchell and Mr. Hammna incorrectly assert thut the Roll Call and Politico Stories
“clearly establish that Representatives Pelosi and Larson 'requested’ that outside organizations
spend on behaif of Demmwcestic camdidatrs, whiis unmmei sides reiteuted the requesta and
addad sstaliefury theean ™2 They do et chaim that amy of the ether condunt stendaudt mauiced
under 11 CF.R. §109.21(d) were mst.

In this matter, the partien did not engage in activity that met the conduct prong of the
coordination test. First, none of CSS Action Fund's éléctioneering communications were made
at the request or suggestion of a candidate, his or her autliorized committee, & political party or
any agent of any of the foregoing."” In his declaration, M. Ven Ess confirmed that all material
decisions reldred to €SS Action Fund's commmumications were made imdepeddently of any
candidate, their authoriaed committee, a party sommitjos or tny of their agems.'*

Secand, téx: pessols who mude the. resterial deciiéans related.to CS8 Actime Fund's
Sezator Mimray Ad and the throe uther slastionearing sommuulastians did ot Iearm shent the
statements made in the September Roll Call-and Politico Stories until receiviig Ms. Mitchell and
Mr. Hanina's complaint in November 2010. Mr. Van Ess:did not even read the stories before
CSS Action Fund made its communications so it is not po:ﬁble thit they were imade in responise
to the articles.'®

Third, general public requests by a candidate do ot fulfill the comduet prong of the
coordination regutaions. The Commission sated in its Explanition dnd Jystificiition for the
coondlnation régulations that:

The "reguest or sggnstinn” condiet st in pasagraph (d)(1)-ia
intended to cover reguasts or auggestions midé to a select

* 11 CF.R. §109.21¢a)X1)
'1ICFR.

W1 LCFR. §109.21
" n CFR ;lw.u(%

"M\MEUM ad
W See Van Bss Decl..at 7
1% See Van Ess Decl.at $
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audience, but not those offered to thé public generally. For
exanspiy, @ moyuest the is pomed ot a web puge that iv aveilable to
the penecz] public is 8 request To the genmal public wod dom noi
trigger the conduct stendard i» pensgweph (d)(1), but n sequest
posted threugh en intranet service ar seat via elestvomic roail
directly to a disorete group of recipients constitutes a request to &
select audience and thereby satisfies the conduct standard in
paragraph (d)(1). Similarly, a request in a publi¢ campaign spesch
or a newspaper advértisement is a request to the general public and
is not covered, but a request during a speech to an andience at sn
invittion-only dinper or dwing a membemhip orgmuizition
functfon is & request to a velict smbamm aud themby satisfies the
conchict simmierd in pammapk (d)(1).°

All of the statenments found in ths Roll Call and Pelktico Stories relied upon by Ms.

Mitchell and Mr. Hanna to support their complaint against CSS Actiori Fund are geheral public
statements that do not satisfy the conduct prong of the FEC regulations. Sinceno one materially
involved with CSS Action Fund's communications had, or received, any private or discrete
communications with or from Representative Pelosi, Representative Larson, any candidate, oz
their agents regarding CS8 Actien Fund's commumicatiors then all of the information fuund in
the Roll Call and Politico Steries are general public stamezents with regerd to C8S Action Fued,
Ad, as noted sborm, Mr. Vian Ess did mot ewen send the swries befoue CSS Actiom Furd nm the

Fiaally, the Complaint does not inalede any allegetion ot evidence that Repssentative:

Pelosi or Laraon were agents with "actual authority, either express or implied" to gt on behalf of
any other candidate.”” As a resnlt, even if Representative Pelosi or Larson did request or suggest

that some third party organization create, produce, or distribute &2 communication it the
candidate's district it would not résult in cbordination. The Commission explained:

Where Candidme &, requests ¢ suggests lirat a third paty puy for
an id expreusly adweesting e electing of Caudidate B, and' ihe
thind purty @mbhshits W communioattats with 9o refesenne
Candidate A, no-coordination will result betwoen Gandidate B and
the third party payw-.  Hovsiver, tcmm&-mwm'&
Candidate B .. Lmthemmmmeauonwmldbccoozdmud.‘

6
"

e e s M 8t 1S smbrns + @ e s s e ®

Explanation and Judtifigation, Coordinatiad wnd Favependisni Bugenditures, 68 Fed, ag. 421, 632 (Jan. 3,2003)
11 CF.R. §1093

4 FEC, Bxplanation and Jystification, Céibrdinated and Independent Expenditures, 68 Fed. Reg. 425, 431 (Jan. 3, 2003)
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CSS Action Fund did not have any communications with Representative Pelosi or Larson
concerning the Semutor Munzzy Ad ar its thme tther elmtionwering communiostices. Theafore,
the “aemduct” prong ansld aot be met exsn if Repmsansati=g Pelasi-or Larssn mnngu
agents fiar snother candidate.

Contrary to the assertions maiie in the complaint, CSS Action Fund's electioneering
communications were not made at the request or suggestion of any candidate, party committee,
or their agents. CSS Action Fund did not engage in any activity that satisfied the required
“conduict" prong of the Commission's coordination test. Therefore, CSS Action Fund's
electioneering commmunications canmot be deetmed coordinated somraunications under the
Commissien's regulations.

3. Conelusicn

CSS Action Fund's Senator Mutray Ad was not mede in coordination with any members
of the U.S. House of Representatives.

Material decisions related to CSS Action Fund's Senator Murray Ad and the three other
electioneering comnranications were made independently - not inf cooperation, consultation or
cencert with, or at the request or suggestion of any candidate, candidate’s authorized committee,
political party committee, or any agents acting en belalt’ ofatry candidate, candidate. committes,
or party summittee. CS$ Astion Fund's cotmmmicaticoes weus not mithe in reposmr % tite Ail
Codl a2l Politieo Stoties.

CS$S Action Fund respectfully requesss that the Comanission find no reasan i believe that
it violated the Act or Cammission regulatioris and that it close this matter promptly.




